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I N THE SUPREME COURT OF THE UNI TED STATES
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Petitioner : No. 11-10362
V.
UNI TED STATES
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Washi ngton, D.C.

Tuesday, February 19, 2013

The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States
at 10:25 a.m
APPEARANCES:

CHRI STOPHER J. PAOLELLA, ESQ., Washington, D.C.; on
behal f of Petitioner; appointed by the Court.

ANTHONY A. YANG, ESQ., Assistant to the Solicitor
CGeneral, Departnment of Justice, Washi ngton, D.C. ;
on behal f of Respondent, supporting reversal and
remand.

JEFFREY S. BUCHOLTZ, ESQ , Washington, D.C.; for am cus
curiae in support of the judgnent bel ow, appointed by

this Court.
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PROCEEDI NGS
(10:25 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 11-10362, M Il brook v. United
St at es.

M. Paol ell a.

ORAL ARGUMENT OF CHRI STOPHER J. PAOLELLA,
FOR PETI TI ONER, APPO NTED BY THI S COURT

MR. PAOLELLA: M. Chief Justice, and may it
pl ease the Court:

The plain | anguage of Section 2680(h) is |aw
enforcement provides a waiver of sovereign inmunity in
clear, precise and unanbi guous ternms. |t extends the
wai ver to any claimfor one of the s{x enunerated torts
commtted by a Federal investigative or |aw enforcenent
of ficer acting within the scope of his or her
enpl oynment .

And it defines investigative or |aw
enforcenent officer as any officer of the United States
who is quote, "enpowered by |aw, " unquote, to carry out
searches, seizures or arrests.

JUSTI CE G NSBURG. Woul d that include, say,
a neat -- a nmeat inspector? There is a w de range of
Federal enpl oyees that have arrest or search or
seizure --
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MR. PAOLELLA: The proviso doesn't any
enpl oyee of the United States who is authorized to carry
out a search, seizure, or arrest. It used the term "any
officer of the United States." And I believe that the
term"officer" carries sone water here. If we |ook at a
spectrum of individuals who have powers -- for exanpl e,
to carry out searches -- we can envision on the one hand
very traditional core of |aw enforcenent officers.

Let's take a DEA officer who can carry out
arrests, do searches and seizures, is authorized to use
force. At the other end of the spectrum we have
sonething |like a nmeat inspector or an OSHA inspector,
who may have a limted ability to carry out searches,
but these are searches that are in réally a |l aw
enf orcenent capacity -- an adm nistrative capacity as
opposed to a core | aw enforcenent capacity.

So the government raises the argunment, and
we think it's a plausible interpretation, that by using
the term"officer” rather than any enpl oyee of the
United States, that there was sone limting factor
inmported into the statute, thereby the statute's plain
| anguage.

And | would trust my colleague fromthe
Solicitor General's office to map the boundari es of
that. | would say that in any case, a correctional

4

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

of ficer, who are the individuals who are involved here
in commtting the conpl ai ned-of acts, certainly falls
much cl oser to core | aw enforcenment on that spectrum
than to the adm nistrative side.

JUSTI CE KENNEDY: As a general matter, first
in the States and then in the Federal Governnent, is a
correctional officer or prison guard usually deenmed to
be a peace officer?

MR. PAOLELLA: The -- yes. In many States
that use the term "peace officer” in the statutes
defining a peace officer for things -- for exanple,
aut horizing the use of force or authorizing the carriage
of weapons -- many States -- it's not uniform but many
States include correctional officers\mﬂthin that anbit.

The Federal Governnment typically does not
use the term "peace officer"” in its statutes, but if you
| ook at Federal statutes that use the term "l aw

enf orcenent officer,” which is the very termthat's used

I n subsection (h), many -- many of those other statutory

schemes expressly include correctional officers. So,

for exanple, for purposes of civil service pay, for

pur poses of death benefits, of retirement benefits.
JUSTI CE SCALI A: That doesn't prove that

they're officers. | nmean, that's -- that's not the test

for an officer, how nuch you're paid. The test is
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whet her you exercise significant authority under the

| aws of the United States. That's a pretty fuzzy |ine,
but 1'm not sure that a prison guard exercises
significant authority under the |laws of the United

St at es.

MR. PAOLELLA: | would think in the context
of the prison, it's hard to i magi ne how a prison guard
coul d exercise any nore authority than they do. 1In
addition to their correctional function, prison
correctional officers are essentially the police force
for the prison.

They are charged wi th maintaining order, and
they're charged with enforcing the laws of the United
States within the confines of the pr{son, and indeed in
sone specified cases, outside the prison walls. For
exanpl e, they are explicitly authorized under Section
3050 of Title 18 of the U.S. Code not just to carry out
arrests in prison for violations of Federal |aw, both by
pri soners and visitors, but to carry out arrests outside
the prison walls to prevent prisoner escapes or to
prevent assaults on other |aw enforcenent officers. So
there's quite expressly an arrest authority granted to
correctional officers. 1In addition, they have the power
to search for contraband, both in the context of
visitors to prison and prisoners thensel ves.
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JUSTI CE SOTOMAYOR: Counsel, you've argued
sonething slightly different than I took from your
briefs. Earlier, in response | think to
Justice G nsburg, you were queueing closer to the
Solicitor General's position that this has to be limted
in sone way. And you said you'll let themestablish the
boundaries. | don't want to |l et them establish the
boundari es.

| want you to tell nme, is it crimnal |aw
enforcement agents, is it |aw enforcement agents with --
acting -- as the Ninth Circuit says -- acting within a
| aw enf orcenent activity? Because | amfinding it hard
to figure out why we shouldn't permt tort liability on
an OSHA i nspector, who, in inspectiné what ever he or she
I's inspecting punches someone or does sone intentional
assaultive act, why they should be permtted to do that.
Assuming it falls within the definition of a |aw
enf orcenment activity.

MR. PAOLELLA: Justice Sotomayor, let ne
begi n answering that question by making a distinction
which | think is an inportant distinction here, between
the definition of status and the definition of the
conduct that's inplied here. Because | think this is a
crucial difference between the am cus's argunent on one
hand and the Solicitor General's office on the other
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hand.

The am cus would Iimt the type of conduct
that's covered by the statute. They would |limt it to
actions that occur in a |aw enforcenment capacity. So
"' mnot sure exactly what that means. | think that gets
passed along with ---

JUSTI CE SOTOVAYOR: | think they're saying

is arrests, search and sei zure, and whatever the third

was.
MR. PAOLELLA: O sone other simlar
activities, which, again, |I'mnot sure addresses the
topic --
JUSTI CE SOTOVAYOR: But let's define it nore
broadly. Let's assune | was mﬂlling\to define it to

include all of the activities that a | aw enforcenent
agent woul d engage in, including protective services,
security services, |like your officers.

MR. PAOLELLA: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Let's assune that we've
defined it nore broadly. What's the problemw th their
position?

MR. PAOLELLA: The problemw th their
position is -- with the amcus --

JUSTI CE SOTOVAYOR: And of -- yes, with
am cus's or the governnment's, neaning, instead of

8
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limting it to crimnal activity, limted to | aw
enforcement activities broadly defined.

MR. PAOLELLA: The problemwi th am cus's
requirement is that it has no textual basis in the
statute. The statute is very precise.

JUSTI CE SCALIA: Well, I will give you --
"Il give you a textual basis. Wiy is it if all the
statute is concerned about is the status of being a | aw
enforcenent -- investigative or |aw enforcenent
officer -- why is it that the exception it makes does
not elimnate the exenption for |ibel, slander,

m srepresentation, deceit or interference with contract
ri ghts?

There i s excepted fron1tﬁe provi si ons of the
Tort Clains Act any claimarising out of assault,
battery, false inprisonnent, false arrest, nmalicious
prosecution, abusive process, |ibel, slander,

m srepresentation, deceit or interference with contract
ri ghts.

However, for -- for purposes of this
exenption fromthe exenption -- the exception fromthe
exenption, they |eave out the latter part. Wy did they
only put in the others? | think the reason they only
put in the others is that those are the kind of torts
t hat woul d be conducted in the course of conducting a --

9

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

what's the words -- investigative or |aw enforcenent
activity.

MR. PAOLELLA: Well, Your Honor --

JUSTI CE SCALI A: The others would not --
woul d not occur.

MR. PAOLELLA: | think that that is a
limting factor that is not just inplicit but explicit

in the statutory text.

JUSTI CE SCALI A: Yes, but it's -- it's a
limting factor that -- that shows, that displays an
intent to limt the -- the activities of investigative

or law enforcenment officers to those activities
conducted in the course of investigating or enforcing
the | aw \

MR. PAOLELLA: Well, the fact that Congress
was so explicit about categorizing precisely the kind of
torts that are covered here -- that sort of conduct --
and the fact that Congress was so precise about
cross-referencing Section 1346(b), which incorporates of
t he scope of enpl oyment requirenent, suggests to ne that
when Congress wanted to confine the capacity in which
the acts occurred, it could do so, and it did in fact do
Sso.

JUSTI CE GINSBURG: | understand --

JUSTI CE SCALI A:  VWhy would it | eave out

10
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t hose other ones? That's what |'m asking you. What
possi bl e reason is there to | eave out |ibel, slander,

m srepresentation, deceit, or interference with contract
ri ghts?

MR. PAOLELLA: That was the policy judgnent
t hat Congress namde, that it would not --

JUSTICE SCALIA: | -- | didn't deny that
it's the judgnment. What reason could there be for that
j udgnent ?

MR. PAOLELLA: That it didn't think that
those sorts of torts in this context -- and | think we
all agree this is a |l aw enforcenent-oriented provision.
It's called the | aw enforcenent proviso.

JUSTI CE SCALIA: | give you a reason.

MR. PAOLELLA: Yes.

JUSTI CE SCALI A: The reason -- the reason
they left it out is that they don't think those torts
woul d be committed in the course of investigating or
enforcing the | aw

MR. PAOLELLA: | think that's right,
Your Honor, but that doesn't nmean that fromthat we
ought to draw an entirely extra-textual additional
limtation that goes beyond the specific line that
Congress did, in fact, draw here.

JUSTI CE GI NSBURG. Your view is that the

11
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limtation is scope of enploynent.

MR. PAOLELLA: That's right.

JUSTI CE Gl NSBURG. The scope of enpl oynment
I's, and you don't add on anything else to that. You
don't add arrest, search and seizure.

But does this whole issue have an academ c
flavor, because how in the world could the conduct
involved in this case qualify as within the scope of
enpl oynent ?

MR. PAOLELLA: First of all, Your Honor, |
think that the question of scope of enploynent was
sonet hing that was conceded below. It was never
litigated. It was never briefed before the Respondents’
brief. And fromny reading of the qdestion presented as
this Court fornulated it, it was excluded fromthe
gquestion presented. So | don't think this Court needs
to address it. |It's nore properly addressed on remand
if it's inmportant.

But here | think that there is an argunent
that's within the scope of enploynent. And if you | ook
at cases, for exanple the Mary M case out of the
California Supreme Court, there the California Suprene
Court held that a sexual assault by a | aw enforcenent
officer of an individual who was subject to that
officer's authority could be held to be within the scope

12
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of empl oynent, because an officer is vested with
authority and it is reasonably foreseeable that that
authority can sonetines be abused if it happens when the
officer is in uniform on job hours, dealing with
someone who that individual is authorized to use
appropriate force against.

And even in Pennsylvania, you see cases
wher e peopl e do outrageous things, like a private
detective shooting a picketing protester, where the
Pennsyl vani a courts have held that that's within the
scope of enpl oynent.

It's a conplicated issue. |It's an issue of
State law and it will be different in every State, which
Is why | woul d suggest it's nore appfopriate for this to
be handl ed on remand rather than have a ruling by this
Court on a narrow i ssue of Pennsylvania State |aw. But
| think it is hardly inplausible that Pennsyl vania
courts would find this within the scope of enpl oynent.

Your Honor, if there's no further questions,
| will reserve the remainder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Yang.

ORAL ARGUMENT OF ANTHONY A. YANG,

FOR RESPONDENT, SUPPORTI NG REVERSAL AND REMAND

MR. YANG M. Chief Justice and may it

13
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pl ease the Court:

The text and structure of the |aw
enf orcenent proviso in the Federal Tort Clainms Act nore
generally nmake clear that the proviso unanbi guously
wai ves sovereign imunity for clainms arising under the
six intentional torts listed for acts or om ssions of
persons qualifying as Federal |aw enforcenment officers
while acting within their scope of enpl oynment.

Nothing in the statute supports am cus's
additional limt, which would require such officers to
be acting in a | aw enforcenment capacity or by exercising
| aw enf orcenent authority, neither of which phrase
occurs within the statute itself. Qite the contrary --

JUSTI CE KAGAN: \What are\the ki nds of
t hi ngs, M. Yang, that would be within the scope of
enpl oynment, but would not be acting within a | aw
enf orcenment capacity for a |law enforcenent officer?
VWhat's the difference between those two standards for a
| aw enf orcenent officer?

MR. YANG Well, this is conplicated by the
fact that for the Federal Tort Clainms Act, scope of
enpl oynment is a question that turns on State law. As a
result it will vary. Some States have a rather broad
under st andi ng of scope of enploynent and sonetinmes in
fact will enconpass within the scope of enpl oynent

14
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rat her egregious intentional torts. It's not
necessarily what the Court m ght think of as within the
scope of one's Federal |aw enforcenment authority.

So with respect to | aw enforcenent
authority, | nmean, this -- that mkes the question a
little nmore difficult because that is not sonething that
actually appears in the statute and it's not sonething
that the United States enmbraces as a test because it is
a creation of the am cus.

VWhat the statute here does, the only term--
the only place that it uses |law enforcenment is in the
defined term"investigative or |aw enforcenent officer”
and then what it does in defining that term--

JUSTI CE KAGAN: But you éan't give ne just a
coupl e of exanples of how the difference would matter
you know, in sone States, where something would be --
woul d neet the scope of enploynent test, but not neet
the acting as a |l aw enforcenment officer test, for a | aw
enforcenent officer again.

MR. YANG  Again, acting as a | aw
enf orcenent officer test is not sonmething that appears
in the statute and it's not sonething that even am cus
has tried to neet the limtations of. It could nean
various things. It could nmean, for instance, sonething
as |imted as executing a search, seizing evidence or

15
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maki ng an arrest. That would be the Pool er type of
rational e.

It could be sonething incident to that,
witing a report, as am cus suggests. |t could be other
things. Law enforcenent officers often aren't doing the
very things that we're tal king about. They go on
patrol, they talk to kids in schools. There are al
types of things that | aw enforcenent officers m ght do
that don't fall within what m ght thing -- what one
m ght think of as what, you know, you see on television
when officers are making contact with the public in
rat her high stakes incidents.

So it's difficult both because we have a
State law term that varies and a terﬁ1that doesn't even
appear in the statute and that we don't enbrace. So
again, it's difficult to provide exanples in any
definitive way because both of the conparators shift
dependi ng on what we're tal king about.

JUSTICE GINSBURG. M. Yang, even if --
if -- it depends on State law, that's clear. But does
the United States sonetinmes concede scope of authority
so it can represent -- it can be the sole defendant in
the case, the individual officer is off the hook, so
that the United States could nake the argunent: It
never happened; the officer didn't do what the plaintiff

16
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char ged?

MR. YANG | believe, if | understand your
gquestion correctly, the answer is yes, but let ne
qualify that. This canme up in a case called
Osborne v. Haley. And the question about scope of
enpl oyment for purposes of the Westfall Act turns on
whet her at the time of the alleged incident the officer,
or enployee in many cases, was acting within the scope
of his or her enploynent.

Now, when the United States investigates,
this is authority that is delegated to the Attorney
General, which is in turn redel egated to the U. S
Attorney's offices, investigates the rel evant
ci rcunst ances and determ nes that thé al l egations are
just false, not correct at all, in fact it never
happened, the enpl oyee was sitting at his or her desk
beavering away at inportant Federal matters, in that
i nstance, the Government will say that the enpl oyee was
In fact acting within the scope of his or her enploynent
and can explain that the reason for that is the
Governnent rejects the underlying factual assertion.

That's sonmething that then is litigated if
the Plaintiff seeks to challenge the scope
determ nation. And the Court's decision in Osborne
explains that this is how the situation will play out,

17
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is that then the nerits of the case ultimtely condense
into a challenge to the scope certification of the
Attorney General.

So, no, we don't sinply say they were within
scope for no reason. We determ ne whether they were
within scope by evaluating the circunstances at issue
and if the alleged circunstances did not occur and the
enpl oyee was acting within the scope properly, we wll
certify that the enployee was acting within the scope.

JUSTI CE SOTOVAYOR: Could you go back and
tell me, yet again -- you give a limting principle, but
|'"'mnot sure how it applies. You seemto be saying --
do you agree with your -- with the Petitioner that |aw
enf orcenment officer includes correct{on of ficers?

MR. YANG It does.

JUSTI CE SOTOMAYOR: And why? Because they
have all of those other powers, so howis that different
fromthose in the civil area who have simlar powers to
arrest, search and seize, to --

MR. YANG Well, | guess there are two
el ements to the definition of investigative or |aw
enforcement officer within the statute. First, they
have to be an officer of the United States. And the
term"officer"” when we are tal ki ng about Feder al
officers, the dictionary definition that nost conmonly

18
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and confortably applies here, are ones that we're
tal ki ng about |ike sheriffs, constables, bailiffs,
peopl e who have normal Federal crimnal |aw enforcenment
-- well, not Federal but crimnal |aw enforcenent
responsibilities.

That -- you know, when you back out to the
second criteria, we think that reinforces --

JUSTI CE SOTOVAYOR: How about Custons
agents?

MR. YANG  Custons agents? | don't know if
t hey have crimnal -- | believe if we assune that they
are sinply doing a civil function, Custom agents woul d
not fall within the term"officer” as normally applied.

Let ne give you an exanp{e t hat the am cus
rai ses, Federal forest enployees -- Forest Service
enpl oyees. Forest Service enpl oyees, the clerks that
work in D.C. are not what one would normally think of as
an officer, particularly when we are tal king about the
phrase "l aw enforcenent officer."

JUSTI CE SOTOVAYOR: My problemis park
enpl oyees | think of as officers when you neet them at
the parks. They are guarding the parks.

MR. YANG  Sone, sone --

JUSTI CE SOTOVAYOR: O they may al so be
giving tours. They are usually doing sort of a m xture

19
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of --

MR. YANG  Actually, I don't think that
is --

JUSTI CE SOTOVAYOR: -- duti es.

MR. YANG -- that's correct, Your Honor.
The Forest Service, as other park -- the Park Service,

has different roles for various individuals within their
enpl oy. And there are, in fact, |aw enforcenent
officers in the Park Service, and there are |aw
enforcement officers in the Forest Service, and their
duties are what one would traditionally think of as | aw
enf orcenent.

JUSTI CE SCALI A: M. Yang, the United States
didn't take this position bel ow, rigﬁt?

MR. YANG That is correct.

JUSTI CE SCALI A: This is a change of heart.
How | ong ago was it that the United States took the
opposite position, the position argued by am cus here?

MR. YANG Well, this is the Orsay position,
which is not the Pooler position | believe the Court is
tal ki ng about. Pooler, the Government has not taken the
view that the Third Circuit was correct and Pool er, as
far as | can tell, except within the Third Circuit, is
bi ndi ng precedent.

Now, when we take a step back and abandon

20

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Pooler's limted approach and apply a nore anorphous | aw
enf orcenent capacity, |aw enforcenment authority, the
Government has done that in a nunber of |ower cases,

I ncl udi ng several courts of appeals --

JUSTI CE SCALIA: So it couldn't be that
obvi ous, | guess?

MR. YANG Well, I think in those cases the
Governnent took a position that never was a position
that made it to the Solicitor General's office. And
when we took this -- both in the Reynol ds case when
there was an adverse decision to the United States and
in this case, we determ ned that the position was not
one that could be -- was not correct under the text.

And | think, as anicus's\-- am cus does, |
think, a valiant job of trying to defend that position,
but at the end of the day, there sinmply is not a textual
argunment to get to that outcone.

JUSTI CE KENNEDY: | think it is true that
there is a strong textual argunment for your position.

But et nme ask this: Are there any studies or any
statistics we can ook at to see as a predictive matter
how many prison suits against the governnment this ruling
t hat you propose would -- would cause? It seenms to ne
we have close to 200,000 Federal prisoners, | think, and
this prison work, there is a |lot of shoving, guards have
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to break up fights.

So there is going to be any nunber of
i nstances where the question is did the guard overreach.
And if | make the assunption, and it's just an
assunmpti on because | haven't | ooked at any statistics,
but there is -- this is going to vastly expand the
nunmber of cases in which the Government is the
defendant. Doesn't that bear on the |ikelihood of the
congressional intent to adopt your position?

MR. YANG | guess there is a few parts to
t hat question. On the statistics, | amnot aware of any
statistics that we would be able to reliably extrapol ate
to see what this would mean. | think there may well be
sonme additional cases. However, thefe are other tools,
as we explain in our reply brief, including the Prison
Litigation Reform Act, which requires the prisoners both
pay their filing fees and if they obtain three strikes,
must in fact -- they lose |IFP status and nust pay that
filing fee in advance, and it's a substantial anpunt of
noney for many prisoners, given what they earn

So we think that it's not a reason to ignhore
what we think is the plain text, particularly where
Congress here has in the proviso specifically referenced
Section 1346(b). Section 1346(b) makes clear that the
wai ver of sovereign inmmunity applies to acts or

22

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

om ssions committed within the scope of enploynent.

JUSTI CE SCALI A: Can you suggest why
Congress m ght have left out |ibel, slander,

m srepresentation?

MR. YANG Yes. | think --

JUSTI CE SCALI A:  \Why -- why would they | eave
that out if they are only | ooking at the office and not
at the function that the person is perform ng?

MR. YANG Well, | think that those torts
serve as a rough approxi mati on of what Congress
antici pated would be the areas where it thought the
United States should be |iable, when we are talking
about Federal |aw enforcenment officers. And | think in
fact -- \

JUSTI CE SCALIA: Right. | nmean, that's the
point. So what you are saying is that it suggests that
t hey nean Federal |aw enforcenent officers engaged in
| aw enf orcenent.

MR. YANG Well, not -- | don't know that
that is the case, Justice Scalia. Certainly there is
some correlation between those torts and how we shoul d,
for instance, understand "officer of the United States,"
things like false inprisonnent, false arrest, malicious
prosecution. All evoke Federal crimnal |aw enploynent
i deas. However, when we | ook at the text that Congress
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used to inplenent the statute, the text is not |ike any
of the other instances within the Federal Tort Cl ains
Act, where Congress has limted the waiver to particul ar
types of activities or carved out certain activities.

In fact, what Congress did was reference
back to the general waiver provision which explains that
the wai ver applies to acts within the scope of
enpl oynment .

| f Congress had wanted, for instance, to say
only within | aw enforcenment capacity, it would have used
very different | anguage. The | anguage of sections --
the other provisions in Sections 2680, for instance,
subsections (a), (b), and (c), which limt -- which
carve out the execution of a statute\or regul ation,
exerci se of discretionary functions, the | aws of
m scarriage or negligent transm ssion of postal matter,
assessnment or collection of taxes or custons duties, (f)
specifically directs -- carves out the inposition or
establi shnent of a quarantine, (j) carves out the
conbatant activities of mlitary forces. |If Congress
wanted to use simlar |anguage |like |aw enforcenent
activities of a |law enforcenment officer, it would have
done that.

And the United States -- | don't want to
bang the druns too loudly here. We did take a contrary
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position previously, but when our office reviewed the
case, we sinply determ ned that the position could not
be one that would square to the test.

JUSTI CE SOTOVAYOR: Let's assune we adopted
the definition Justice Scalia just proposed, |aw
enf orcenent officer engaged in | aw enforcenment
activities. Wuld correction officers be engaged in | aw
enforcement activities?

MR. YANG Well, yes -- maybe yes, maybe no.
What we are tal king about is an undefined term and the
term does not even -- does not appear in the statute.

JUSTI CE SOTOVAYOR: Well, you can look at it
both ways. Are correction officers as officers who are
protecting or securing prisoners, aré they acting in a
| aw enf orcenent capacity in your -- forget about what
act, what tort they commt, but do they function --

MR. YANG. There could be many answers to
t hat questi on.

JUSTI CE SOTOVAYOR:  Okay.

MR. YANG You could, as the am cus or as
the Petitioner suggests, say that the enforcenment of a
crimnal sentence is part of |aw enforcenent capacity,
so anything that they do is | aw enforcenent.

You could think of |aw enforcenent capacity
as nore |ike arrests, you know, searches for violations
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of Federal crimnal |law, and that sort of thing. Those
m ght be exercises that the Court would have to engage
in if Congress had actually used text directing the
Court to |l ook at that.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. YANG  Thank you.

CH EF JUSTI CE ROBERTS: M . Bucholtz.

ORAL ARGUMENT OF JEFFREY S. BUCHOLTZ,
FOR AM CUS CURI AE, | N SUPPORT OF THE JUDGVENT BELOW
APPOl NTED BY THI S COURT

MR, BUCHOLTZ: M. Chief Justice and may it
pl ease the Court:

| hope to convince the Court of two things
today. First is about our reading o{ the | aw
enf orcenment proviso as limted to conduct of
i nvestigative or |aw enforcenent officers acting as
such. The first is that that reading is textually
pl ausible. It is a reasonable reading of what Congress
enacted in light of the structure of the statute and in
| i ght of ordinary English usage.

JUSTICE GINSBURG: May | ask, in |light of
your opening statenment, are you then abandoni ng your
position that it nust be either arrest, search or
sei zure? You have used the Ninth Crcuit fornula.

MR. BUCHOLTZ: Well, Justice G nsburg, it's
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not really clear how different the Ninth Circuit and the
Third Circuit are from each other, because there haven't
been cases that have arisen that have really tested the
proposition that the Third Circuit neant only, literally
only, the execution of a search, the seizure of

evi dence, or the making of an arrest, and that would
excl ude conduct very closely incident to one of those
things. Those cases just haven't arisen.

So the courts have used different
formul ati ons. They appear to nean slightly different
things by them but |I wouldn't want to exaggerate the
di fferences between the Third Circuit and the N nth
Circuit. Both are trying to capture what Congress was
getting at here, which was the | aw eﬁforcenEnt provi so
was about | aw enforcenent activity. It was about
covering the United States under the FTCA for abuses of
| aw enf orcenent authority |ike had occurred in
Collinsville, which was the national scandal that
pronpted the enactnent of the proviso.

So | think the answer to, Justice G nsburg,
to your question, is: W think that if you take the
Third Circuit's | anguage in Pooler, which of course is
not this case, but if you take the Pool er | anguage
literally and you say that the only conduct covered is
conduct in the course of -- that's |anguage the Court
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used a fewtimes in Pooler -- in the course of a search
an arrest, or a seizure of evidence, that's problematic
because it's clear that Congress was trying to cover
abuses of | aw enforcenent authority, including malicious
prosecution and abuse of process, which we know because
Congress included those torts in the exception to the
exception. And if you had a situation where an officer
conducted a search and then wote a false report about
t he search that he had conducted, the witing of the
report wouldn't literally be in the course of the
search. So if you take those words in Pooler literally,
that would be excluded. That can't be right.

So to that extent we agree with the Ninth
Circuit position rather than the Thifd Circuit position.
But again I'mnot really sure that it's fair to
attribute that extrenme position to the Third Circuit.

JUSTI CE KAGAN: M. Bucholtz, the statute
itself has a kind of conduct-based limtation init. It
says |l aw enforcenent officers acting within the scope of
their enpl oynent.

So | guess ny question is, given that there
IS that conduct-based Iimtation in the statute, why one
woul d substitute for it |law enforcenent officers acting
as |l aw enforcenent officers? Wiy wouldn't one use just
the conduct-based limtation that's already there?

28

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. BUCHOLTZ: Justice Kagan, | don't think
it's a substitution. | think it's an addition if it's
anything. But really the reason is that under ordinary
English usage, when there's a reference to sonebody
defined by their status, it's fair to assunme that the
reference to the person defined by their status is
really just intended to cover things they do in that
rel evant status and not things they do in sone other
capacity.

What we're asking the Court to do here is
exactly what the Court did in Lane v. Pena. 1In Lane v.
Pena, the statute at issue was the Rehabilitation Act.
It waived sovereign inmunity and provi ded a damages
remedy agai nst Federal providers of {unding. The
Departnent of Transportation clearly was a Federal
provi der of funding. It gave out all sorts of funding
to all sorts of recipients.

But that's not what the case was about. The
case was about the Merchant Marine Acadeny and sonebody
who was dism ssed fromit. And what the Court said is
the reference to Federal funding providers |ike the
Departnent of Transportation had to be read as limted
to Federal funding providers acting as such. Those were
the Court's words, "acting as such.”

JUSTI CE KENNEDY: Okay. And then -- then
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take that theory and track through the statute to show
me how that theory works, which is what your opening
argument was going to do?

MR. BUCHOLTZ: Justice Kennedy, in the first
sentence of the proviso, the operative provision,
Congress referred to acts or om ssions of investigative
or |law enforcement officers of the United States.
Congress didn't say any acts or omn ssions of
I nvestigative or |aw enforcenent officers were covered.
It didn't say all were covered. It just said acts or
om ssions of |aw enforcenent officers in the sane way
that the statute at issue in Lane referred to conduct of
a Federal funding provider.

And so what this Court sﬁould do, we submt,
i s construe acts or om ssions of investigative or |aw
enforcement officers of the United States as limted to
acts or om ssions of those defined -- that defined class
of persons in the relevant capacity, when they're acting
as | aw enforcenment officers.

JUSTI CE KAGAN: But again, it's not just any
acts of |aw enforcenment officers. |It's acts of |aw
enforcement officers acting within the scope of their
authority. And now you're saying acting as a |aw
enforcenent officer. | mean, one question | suppose |
have, which is the same question that | gave to M.
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Yang, is what's the difference between those two things?
And | guess the second question is: Wiy would we
substitute one phrase about how they have to be acting
for the phrase that Congress actually used?

MR. BUCHOLTZ: Congress didn't, in the
provi so, Justice Kagan, Congress did not actually use
t he phrase "scope of enploynment.” It did not actually
i ncorporate scope of enploynent as a limtation
explicitly in the proviso. It -- it incorporated
1346(b), which contains the scope requirenent. But the
proviso -- in the proviso, Congress did not actually
speak in terms of scope of enploynent as the operative
limtation. So | don't think we'd be substituting the
acting as such limtation for anythiﬁg t hat actually
appears in the proviso.

JUSTICE GINSBURG. Is it alimtation? |Is
scope a |limtation? | thought that you -- you didn't
gquestion that, that scope is a limtation on the conduct
that's covered, right?

MR. BUCHOLTZ: Justice G nsburg, we
certainly agree that -- that the conduct that's covered
has to be within the scope of the Federal officer's
enpl oyment. The only point | was trying to make a
nmonment ago in response to Justice Kagan is that
requi rement exists in 1346, not in the proviso by its
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ternms. We certainly agree with that, and as we've
argued in our brief, we think that one way the Court
could affirmthe judgnment belowis to hold that the
officers here were not acting within the scope of their
enpl oynment, taking the allegations as true, as they have
to be at this stage of the case.

But to return to Justice Kagan, to your
gquestion about why Congress woul d have wanted to -- the
Court to -- to interpret "acts or om ssions of |aw
enf orcenent officers” as acting as such, it's because --
in part the answer is because scope turns on State | aw.
So Congress doesn't know when it enacts the proviso
what's going to be covered if the only limtation is
scope, because that turns on 50 différent States' | aws.
And -- and | think that it's fair to say that there are
actual neani ngful differences between different States'
|l aws as to scope as we -- as we point out in our brief.

But the other past of the answer is the --
I's the second part of this Court's analysis in Lane v.
Pena, which is it's entirely possible literally to read
t he Rehabilitation Act in Lane, and | would grant that
it's possible literally to read the words in the
provi so, as covering everything that a defined | aw
enforcenent officer does within the scope of enpl oynent.
But the Court said in Lane: W can't read the statute
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t hat way, because we're tal king about a waiver of

I muni ty, and waivers of immunity, even if you don't
have to put a heavy thunb on the scales and even if you
don't have to require that it be unequivocal -- we're
not going that far here -- you can't interpret it nore
broadly than there's any reason to think Congress neant.

JUSTI CE BREYER: \What does it |eave out?
What does it | eave out, your theory? A policeman's a
| aw enforcenent officer. What does he do on his job
that isn't in a |law enforcement role?

MR. BUCHOLTZ: Well, there nay be certain
types of |aw enforcenent officers, Justice Breyer, who
generally aren't engaged in | aw enforcenment activity
when they're within the scope of enp{oynent. But that's
not the case with respect to correctional officers |ike
are at issue here.

JUSTI CE BREYER: Ch, | see.

MR. BUCHOLTZ: And the reason for that is --
and ot her types of officers, which hopefully I'll be
able to get to, but correctional officers first since
that's what this case is about. 18 U. S.C. 3050 is what
makes correctional officers fall within the second
sentence of the proviso, the definition that Congress
provi ded of investigative or |aw enforcenment officers.
It's what gives themthe authority to execute --
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JUSTI CE BREYER: So your idea here is a park
policeman who i s engaged in | aw enforcement sone of the
time, but engaged in giving tours the rest of the tine.
You' re sayi ng what you would do is say when he's engaged
in the | aw enforcenent he's covered, but not when he's
engaged in the tour.

MR. BUCHOLTZ: That's right, because he
neets the status-based definition that Congress
provi ded, but there's no reason to think Congress
i ntended that he be covered when he's not engaged in | aw
enf orcenment activity.

JUSTI CE SOTOVAYOR: |'msorry. \Wat -- what
is it about a corrections officer other than the act
t hat was comm tted here, which was aﬁ al | eged sexual act
whi ch nobody coul d, except by sone definition of State
|l aw, think that that ever happens naturally in the
course. But that's an intentional assault. The very
definition of the crines that are covered assumes that
It's not an act that's licensed. So, why isn't the
correction officer acting in a | aw enforcenent capacity
when he's restraining people and securing thenf

MR. BUCHOLTZ: Because the correctional
officer essentially has two capacities. 18 U S.C
3050, which is the only source of |aw that anyone has
pointed to, to make correctional officers fall within
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the definition of |aw enforcenment officers in the first
pl ace, it has nothing to do with correctional officers’
daily interaction with already incarcerated prisoners.
It authorizes correctional officers to arrest escaped
inmates and to arrest visitors to prisons. It has no
application to their daily interaction with

prisoners who are already incarcerated.

JUSTI CE Gl NSBURG: \What about the takedown
t hat occurred here and I -- it's not uncommon. The --
your definition includes three things, arrest, search,
seizure. And correctional officers do engage in
searches of cells for contraband, and they do engage in
sei zures. Those are not -- this isn't like arrest,
whi ch you point out the arrest is undsual; it's an
escapee or a visitor. But that's not true of search and
sei zure.

MR. BUCHOLTZ: Justice G nsburg,
correctional officers do search prisoners' cells on a
routi ne basis as part of their duty to maintain order
and security within the prisons. That responsibility
conmes not from 18 U. S.C. 3050, but from18 U. S.C. 4001
and follow ng, which is an entirely different set of
| egal authorities that has to do with the Attorney
General's managenent of the Bureau of Prisons under his
supervi sion and correctional officers -- and 28 C. F. R
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Part 552, which is where the correctional officers get
their authority fromto search prisoner cells, et
cetera.

We think that when -- when correctional
officers are engaged in that kind of activity, they're
acting in a security capacity to maintain order and
security within the prison. They're not acting in their
very narrow | aw enforcenent capacity conferred by 18
U.S.C. 3050. This case doesn't have --

JUSTI CE SOTOVAYOR: Wel |, what happens --
what happens in the police precinct when police officers
are holding pretrial detainees? Are they acting as
police officers or as security people? O even when a
pri soner cones back to court for a céurt appear ance and
there are U S. marshals who guard them rat her than
correction officers, what are they serving as in your
m nd?

MR. BUCHOLTZ: Well, as | said before,
Justice Sotomayor, | think there are certain types of
| aw enf orcenent officers who generally when they're
acting within the scope of enploynment are engaged in | aw
enf orcenment activity. And deputy U. S. marshals would
probably fall within that. But the inportant point
about this case is it doesn't, Justice G nsburg, involve
an all egation about a search. So whatever the Court
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m ght think the right way to | ook at correctional
officers when they're engaged in searches m ght be, this
case isn't about a search

JUSTI CE BREYER: Well, why isn't this -- why
isn't what the prison guard does | aw enforcenent? |
nmean, the | aw says these people are going to be | ocked
up and he's enforcing that.

MR. BUCHOLTZ: The lawis already --

JUSTI CE BREYER: He's going to be in prison
under these da, da, da, da, da. You know, all that da,
da, da neans the conditions of the prison, et cetera,
they're all regulations, rules, statutes. He's
enforcing them why not?

MR. BUCHOLTZ: Justice Bfeyer, I think we
can tell fromthe definition in the proviso what
Congress was focused on when it -- when it referred to
| aw enf orcenent officers. W can tell what Congress --

JUSTI CE BREYER: Well, so now you're saying
what those three things could provide the definition?

MR. BUCHOLTZ: And -- and -- and ot her
conduct that --

JUSTI CE BREYER: And are you saying that?

MR. BUCHOLTZ: -- | used before is yes, with
the caveat, and | think it's an inportant one, that it's
not just those three things, only what occurs in the

37

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

course of those three things the way Pool er coul d
possi bly be read, but also conduct that's closely
i ncident to those things.

JUSTI CE SCALIA: Well, you don't think the
EPA is engaged in | aw enforcenent when it enforces
statutes and regul ations, do you?

MR. BUCHOLTZ: It depends, Justice Scali a,
it depends --

JUSTI CE SCALI A: Wbould an officer of the EPA
be a | aw enforcement officer when he wites a letter to
a conpany saying, You know, you are violating section
such-and-such of the statute? |Is that a | aw enforcenent
of ficer?

MR. BUCHOLTZ: Well, the\person who writes
the letter may qualify as a |l aw enforcenent officer
under the definition, but that's a different question, |
woul d submit, than whether that -- whether that act
constitutes | aw enforcenment activity.

| think the answer to that questi on,

Justice Scalia, is probably no, but the inportant
followup is if that person neets the definition of |aw
enforcement officer because he's an EPA agent, and after
the letter he follows up and goes to the prem ses of the
reci pient of the letter, knocks down the door and
conducts an illegal search, that's what Congress was
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trying to cover.

JUSTI CE BREYER: Yeah, but EPA is not what
I"mthinking of, I don't think they are. | amthinking
of police. Okay. Now, one basic job of a policeman is
to patrol, but not arresting people, not searching and
not sei zing evidence. They are on patrol. That's
basically what they do. All right? 1Is that a | aw
enf orcenent activity?

MR. BUCHOLTZ: If it's an FBI agent?

JUSTI CE BREYER: Yeah, yeah, yeah, but |
nmean in places -- it's Federal, | understand. So |I'm
sure we can find analogies in the Federal situation to
ordi nary policenen.

MR. BUCHOLTZ: Justice Bfeyer, t he answer --
the answer -- well, it mght not be so easy to find an
anal ogy to an ordinary policeman --

JUSTI CE BREYER: All right. But FBI agents,
who are the federal police, they're people on Federal
encl aves, for exanple, there are -- they are on Federal
encl aves, they act |ike policenen, okay.

MR. BUCHOLTZ: Sure. And when they are
engaged in patrols, | think it's fair to say that's
probably | aw enforcenment activity --

JUSTI CE BREYER:. Okay. That's fair. |
mean, what |'mthinking of is either you can have a
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broad definition or one that's going to get into trouble
when we consider real policemen. So if you have a broad
one, then | don't see how prison guards get out of it.

If you have a narrow one, ny guess is we could find |ots
of Federal policenmen who really are policenmen who aren't
doi ng what falls -- who are doi ng what falls outside
your narrow definition. | wish I could think of better
exanples, but | came up with the ones | did.

MR. BUCHOLTZ: Then nmaybe | should try to
return to sone of the exanples that other Justices have
given. So there was talk earlier about an OSHA
I nspector. The Government's position -- and | think
this is an inportant difference between our position and
t he Governnent's -- the Gover nnent mbuld say t hat
because OSHA isn't a crimnal law in the traditiona
sense and an OSHA i nspector or an OSHA agent isn't
enforcing crimnal law in the colloquial sense, that
t hat shoul dn't be covered.

But if the OSHA inspector knocks down your
door and conducts an illegal search and batters you, why
shoul dn't that be covered? W know that's a |aw
enforcement abuse, and we know that | aw enforcenent
abuse is exactly what Congress is trying to get at. The
Governnent, it's like it's trying to relitigate Marshal
agai nst Barl ows where this Court held that OSHA
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i nspectors have to have a warrant even though you could
t hi nk of OSHA as being adm nistrative or civil as
opposed to crimnal. That's the argunment that the
Gover nnent made there a generation ago and they |ost.

JUSTI CE KENNEDY: So how does that argunment
hel p your case?

MR. BUCHOLTZ: Because, Justice Kennedy, the
point in this case is that we agree that correctional
officers fall within the plain | anguage of the
definition that Congress provided. Again, the structure
of the proviso is there are two sentences, an operative
provi sion and the definition.

We are trying to get the Court to construe
t he operative provision, the first séntence, in the sane
way the Court did in Lane against Pena. The Gover nment
is trying to get the Court to construe the definition,
the second sentence. What Congress said in the
definition, what the term neans, the Court has nmuch |ess
scope to construe that in sone way other than the
literal |anguage that Congress provided where Congress
said what the term neans.

So we agree under the plain | anguage of the
definition that correctional officers are investigative
or | aw enforcenment officers because of 18 U S.C. 3050,
whi ch gives them the power under |imted, and
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i napplicable here, circunmstances to arrest.

We think that if you | ook at correctiona
of ficers under 18 U.S.C. 3050 or under the different
authorities under 18 U . S.C. 4001 and followi ng and the
regul ations, that they wear two hats. Sonetines they
act in a law enforcenent capacity, but not usually,
because that only applies in the narrow context of
escapes or visitors. When they are dealing with already
I ncarcerated prisoners, like in the allegations here,
they are really not acting in that capacity at all.

They are wearing a different hat.

JUSTI CE SCALI A:  You are saying that the
Governnent is trying to mninmze the consequences of
comng out its way by providing a de{inition of the
officers covered, which will not hold. You think it
does cover a broader category of officers including OSHA
I nspectors, but it does not cover them when they are not
engaged in |l aw enforcenment activities.

MR. BUCHOLTZ: Justice Scalia, you have
absolutely perfectly encapsul ated our position. Thank
you.

(Laughter.)

MR. BUCHOLTZ: The reason why we think that
that difference between our position and the
Governnent's is inportant is that the Governnment's
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position would render the proviso severely
underinclusive. W know Congress was trying to get at

| aw enf orcenent abuses and provide a renedy. And
Congress -- the Governnent would say that if it's not a
traditional |aw enforcenent officer in the colloquial
sense of |like a constable, that it's not covered. But
all sorts of agents of the United States from OSHA to
FDA to all sorts of other agencies, to EPA, engage in

| aw enforcenent activity like the three things we know
Congress was focused |ike a | aser beam on: Executing
sear ches, seizing evidence, making arrests for

viol ations of Federal law. And | don't see any basis
consistent with the text or our understandi ng of what
Congress intended, to the extent it'é different fromthe
text, to say that that's not covered.

JUSTI CE SOTOVAYOR: One ot her advant age of
your definition is that it takes us out of workpl ace
fights between two enpl oyees, because presunmably the
of ficers who punch each other out, if that incident
occurs, aren't acting in a |l aw enforcenent capacity. |
am assunmi ng that is part of your argunent as well.

MR. BUCHOLTZ: That's part of it, that's
right.

JUSTI CE SOTOVAYOR: All right. Then it goes
back to the question | asked one of your adversaries,
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which is all of this depends on how broadly or narrowy
we define | aw enforcenent activities.

If we take it as broadly as the Governnent
I S suggesting, at nonents, it would -- we could very
wel | say, you are right, it's a | aw enforcenent
activity, but not as narrowmy as sone would have it be.
It would include securing or detaining people, or
securing or detaining people. And it would include the
Park Service person who stops a visitor and punches them
out. It would include the mlitary personnel who stops
soneone and does an intentional tort against them even
t hough they may just be wal king on the grounds rather
t han serving as security that particul ar day.

So the point is, why shodld we give it the
narrow reading you are giving, and not the broader
readi ng the Governnent seens to be suggesting?

MR. BUCHOLTZ: Well, two parts to the
answer, Justice Sotomayor. The first is the Governnent
Is trying to give the first sentence the broader
readi ng, which it recognizes then creates a problemthat
it tries to solve by narrowing the second sentence in a
way that we think won't hold.

But the other part of the answer,

Justice Sotomayor, is it's about congressional intent.
Justice Kennedy asked earlier about whether the
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Governnent's interpretation or the Petitioner's

I nterpretation would unl eash a flood of suits by
prisoners and whether it's fair to think that Congress
woul d have intended that. |If you | ook at the

| egi sl ative history of the proviso, there is absolutely
no i ndication that anyone in Congress contenpl ated t hat
the proviso would or could or should apply in the prison
situation. All Congress was focused on was providing a
remedy for the kinds of raids that had occurred in

Col l'insville.

And so | think when sonebody has two hats,
| i ke a prison guard has, because, again, there is two
di fferent sources of legal authority that they are
exercising, 18 U S.C. 3050 versus 4061, or amlitary
poli ceman who has two hats, in the cases of Holian that
we describe in our briefs where the Governnent made the
argunment that where a mlitary policeman is engaged in a
mlitary function, not a |aw enforcenment function, that
t hey are not covered.

We t hi nk where sonebody who neets the
definition that Congress provided of an investigative or
| aw enf orcenment officer has two distinct hats, two
di stinct capacities. Wen they are not acting in the
| aw enf orcenent one, they are not covered. There is no
reason to think that Congress intended that mlitary
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police or prison guards be covered when they are
mai ntai ning order on a mlitary base or within a prison.
That's not what Congress was trying to get at.

And we think again a severe di sadvant age of
t he Governnment's position, they are trying to solve --
in a sense they are trying to solve the sanme probl em
that we are with our acting as such interpretation, but
they are trying to solve it through the wong part of
the statute and in a way that -- in a way ends up with
the worst of both worlds.

You end up with broader coverage of the kind
of conduct that's covered, broader than there is any
reason to think Congress intended, conduct that doesn't
I nvol ve | aw enforcenent activity at éll, but a narrower
cl ass of people whose conduct is covered. \Where that
excl udes people |like OSHA inspectors, FDA agents, EPA
agents and in the rare circunstance where the Forest
Service enployee is acting as a | aw enforcenent officer
rather than as a botanist or an entonol ogi st or
something like that, we think Congress intended to cover
t hem

We know fromthe definition that there were
three exercises of |aw enforcenment authority that
Congress was focused |ike a | aser beam on: Executing
searches, seizing evidence and making arrests. \here
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sonebody neets the definition of |aw enforcenment officer
and they are doing one of those three things, there is
no basis not to say that they are covered.

We think it's better to interpret the first
sentence of the proviso the sane way the Court did in
Lane against Pena as limted to acts or om ssions of
I nvestigative or |aw enforcenent officers acting as
such, and keep the definition that Congress provided the
way Congress provided it.

JUSTI CE GI NSBURG. Then scope becomes kind
of a surpl usage.

MR. BUCHOLTZ: Not surpluses necessarily,
Justice G nshurg, because it varies anong States. There
coul d be States where scope is narroﬁer or broader, and
there could al ways be situations where State law is such
that the easiest way to resolve a case is under scope,

and not under the concept of acting as a | aw enforcenent

of ficer.

JUSTICE GINSBURG: It has to be a | aw
enf orcenment function. G ve -- give ne an exanple of a
case where -- where scope would al so be rel evant, woul d
al so be applicable -- if you -- if there is a | aw

enf orcenent function, then it fits. So what does scope
add?
MR. BUCHOLTZ: Well, if an officer is
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executing a search but he's doing so because of a
personal vendetta agai nst the person whose prem ses he's
searching, and he's -- and he's not -- under whatever
the State -- State's law that is applicable, if there is
a relatively narrow conception of scope so that you have
to be trying to serve your enployer, which is the
traditional rule, and not just sort of on the job in a

| oose sense, which is what the D.C. rule has conme to be,
an officer who is engaged in a search or making --
maki ng an arrest for a conpletely inappropriate reason
not trying to serve the enployer, not in any way that's
aut hori zed by the enployer, m ght not be within the
scope, but m ght be engaged in one of the three | aw
enforcenment activities that Congress\specified. And t he
ot her --

JUSTI CE KENNEDY: A prisoner -- a prisoner
I's supposed to be back in his cell block at 6:00 in the
evening, he isn't, he's on the recreation yard, he's
somewhat recalcitrant, and two guards carry himback to
the cell block. 1Is that an arrest?

MR. BUCHOLTZ: No, Justice Kennedy, it's not
an arrest, for, anong other reasons, the reason that
prison guards don't have any |egal authority to nmake an
arrest in that circunstance.

The prisoner's already been arrested.
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That's how he got to jail in the first place.

JUSTI CE KENNEDY: Well, he's violating the
prison regul ati ons.

MR. BUCHOLTZ: Yes. And 28 CFR part 552
sets out the authorities that prison guards have to

enforce prison regulations to naintain security and

order within the prison, like in that circunstance.
That's not making an arrest. The prison guards have the
authority --

JUSTI CE KENNEDY: And that's not a | aw

enf orcenent function as contenplated by the statute, in

your Vview?

MR. BUCHOLTZ: That's correct,
Justice Kennedy. That -- that may iﬁvolve t he use of
force and I -- you know, you can make an argunent that

-- that when you pick sonebody up like in your

hypot hetical, that that's |ike an arrest at common | aw.
There's no reason to think Congress was getting at that,
was trying to cover that in the proviso.

Where sonebody has two different distinct
capacities as a matter of law, the way Bureau of Prisons
guards do, and they're acting in the one and not the
other, then | think that's the sinple answer, is that --

JUSTI CE SOTOVAYOR: \What's the difference
between the officer who punches the prisoner to get him
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on the ground and pick himup? Wuld it apply to the
officer who files an arrest conplaint against the
prisoner, and not to the security officer who just
nmerely carries himback to his cell?

MR. BUCHOLTZ: Justice Sotomayor, the
hypot hetical is --

JUSTI CE SOTOVAYOR: O does sone physi cal
injury that's substantial. So the intentional assault
gets treated as an exception to this only when the
security officer actually files an arrest conplaint? O
would it at all?

MR. BUCHOLTZ: Are you talking about a
Bureau of Prison guard filing the arrest conpl aint?

JUSTI CE SOTOVAYOR: Yes.\

MR. BUCHOLTZ: Well, | think -- one thing to
point out is the governnent inforns the Court in its
reply brief that in a situation where there has been a
violation of prison rules that nay also be a violation
of Federal |aw that may al so be a crine, such that, you
know, in ordinary English usage, you could refer to the
prison guard as conducting an investigation for
violation of a Federal crine.

What happens is the BOP guards don't do that
t hemsel ves. They call in the FBI. That's what the
governnment says in its reply brief. So | think that
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itself is an indication of the distinction between
prison guards who are | aw enforcenent officers as
Congress has defined the term but who are not
traditional |aw enforcenent officers, as the governnent
seeks to define -- redefine the term and in that
capacity are not acting as |aw enforcenment officers.

JUSTI CE KAGAN: M. Bucholtz, I'msure you
have done this already, so | apol ogize, but could you
just state your definition of what it neans to be acting
as a |law enforcenent officer? What activities other
than the three listed get included?

MR. BUCHOLTZ: Well, Justice Kagan, it's
hard to give a sinple comprehensive answer that applies
to all different types of |aw enforcénent officers. Let
me start by saying that the three things that have to be
i ncluded are the three things that Congress specified,
and that's one of the problems with the governnent's
definition, is that it reads out cases involves those
three activities, involving, in the governnent's view --
ki nds of officers.

JUSTI CE KAGAN: But you don't have your own
-- so what else gets in the mx? How would you define
it generally?

MR. BUCHOLTZ: So -- in a case that involves
one of those three things but also sonething else that's
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incident to or related to those three things, we think
it would probably be artificial. And you can imagine
all sorts of hypos, but it mght well be artificial to
separate the witing of the -- of the report about the
arrest and the arrest itself. So conduct incident to
one of these three specified activities we think is
probably covered. We also think that maybe when you are
tal ki ng about a type of |aw enforcenment officer |ike an
FBI agent who is wearing his | aw enforcenent hat all the
time, doesn't have a second distinct capacity as a
matter of law, like a mlitary policeman or correctional
officer, that maybe a broader definition is appropriate,
t hat maybe the FBI agent who is --

JUSTI CE KAGAN: Maybe? { mean, yes Or no or
when or --

MR. BUCHOLTZ: Well, | nean, Justice Kagan,
in fairness, this case doesn't present that question,
because it doesn't involve any | aw enforcenment activity.

JUSTI CE KAGAN: But if we're going to adopt
your definition, we have to have sone understandi ng of
where it's taking us.

MR. BUCHOLTZ: OF course. Of course. And
where | think it would be taking the Court is that as
al ways, there could be hard cases that could arise that
the | ower courts would have to grapple with, but | think
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the inmportant concept is, that where sonmebody has two
hats, a |l aw enforcenent capacity and sone ot her
capacity, then it's easy to draw that line, in concept.
Again, there could be hard cases, but as a concept, it's
easy to draw that |ine.

VWher e sonebody doesn't have two hats, they
only have one hat, |ike an FBI agent, and they are on
the job and they are engaged in what normal people woul d
think of as |aw enforcenent activity, maybe that's
covered. | don't really have a -- have a problemw th
t hat .

| think -- | think that's probably
consi stent with what Congress was getting at. And nmaybe
the way to think about it is, Congreés defined "Il aw
enforcement officer” with reference to the three
speci fied kinds of exercises of |aw enforcenment
authority, but when the FBI agent is interviewing a
Wi tness or potential suspect but hasn't yet gotten to
the point of arresting a person or conducting a search,
you can think of that as prelimnary to an exercise of
one of the three specified authorities, because after
all, that's what the FBI agent has the authority to do,
it's what his job entails.

And dependi ng on how the initial questioning
goes, that m ght be the next step. And so it's never
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far fromthe scene, when an FBI agent is engaged in what
you would normally think of as | aw enforcenent activity,
t hat one of the three specified | aw enforcenment
activities could be in the offing.

That's very different when you're talking
about Forest Service enpl oyees who technically neet the
definition but usually are not doing anything within a
mllion mles of what normal people would think of as
| aw enforcenent activity.

So | think it's inportant to distinguish
bet ween di fferent kinds of people who fall within the
definition. And -- | understand the Court wants to try
to figure out what the inplications of this
I nterpretation would be. | think thét in the prison
context, the answer is clear, because there are two
di stinct capacities. And that's a hugely inportant
context as a practical matter, given the point that
Justice Kennedy made about the |ikelihood of an enornous
nunber of clainms that Congress probably didn't intend.

In the mlitary police context, where there
are also two distinct capacities, it's probably pretty
easy to draw the line. In other cases, it will be
case- by-case whether something that the Plaintiff
al | eges shoul d be thought of as |aw enforcenent activity
or | aw enforcenent officer acting as such. We don't
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have a problemwith the broad interpretation of |aw
enf orcenment activity acting as such, dealing with the
traditional |aw enforcenent officer in a context that
it's clear Congress intended.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. BUCHOLTZ: Thank you very rmuch, Your
Honor .

CHI EF JUSTI CE ROBERTS: M. Paolella, you
have 3 m nutes renai ni ng.

REBUTTAL ARGUMENT OF CHRI STOPHER J. PAOLELLA,
FOR PETI TI ONER, APPO NTED BY THI S COURT

MR. PAOLELLA: Thank you, M. Chief Justice.

Let me begin by addressing Justice Kennedy's
poi nt, his question regarding the poésibility of a flood
of lawsuits fromprisoners. | think it's inmportant to
keep in mnd that right now, Pooler and Orsay are the
mnority rules. Mst Federal courts have adopted a
broad i nterpretation of the | aw enforcenent proviso.

So if adopting a broader interpretation here
woul d open the flood gates, the flood gates are already
open, and they have been for 40 years in nost of the
country. And we haven't seen a flood of FTCA suits
brought by prisoners, especially since the passage of
the PLRA --

JUSTI CE KAGAN: Have they al so adopted the
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governnment's view of what counts as an officer, or have
t hey not?

MR. PAOLELLA: | -- | don't think that the
I ssue has really been litigated in the Federal courts.
It sinply hasn't conme up. And | think that that's an
i ndication that it's -- it's a wirkable test. It's --
It's not sonething -- that there are many, nmany cases,
the vast mpjority of cases, involve individuals who wll
be by any reasonable definition core |aw enforcenent
officers. As far as | am aware, every Federal court to
address the issue has defined correctional officers as
| aw enf orcenment officers. You know -- as officers, as
that termis used.

So | think that these th{ngs are really
ultimately noncontroversi al .

JUSTI CE SCALI A:  You -- you support the
governnment's position on who's an officer, right? So it
woul dn*t include EPA. Is that --

MR. PAOLELLA: | think that the word
"officer" carries some water in this statute, and it
means sonet hi ng ot her than "enpl oyee. "

JUSTI CE SCALIA: |Is that a yes or a no?

MR. PAOLELLA: Yes.

Justice Scalia, let me return to your
earlier point about inferring congressional intent from
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for exanple, fromthe list of enunmerated torts. And I
think it's inportant to keep in mnd that the best
evidence of Congress's intent is the text of the
statute. And the fundanental problemw th am cus's
position is that he very ably uses tools for construing
anmbi guous statutes to construe a statute that at its
core i s not anbiguous, it's precise and it's definite.

Now, the coverage that is created by the
literal words of the statute may be debatable as a
policy matter. Maybe it makes sense to include
correctional officers, maybe it doesn't. But it's not
absurd. And this Court's rule is when you were
construing a non-anbi guous statute, Congress gets to
draw that policy line, not the Cburt; as long as the
result is not absurd.

And we woul d argue that Congress drew that
policy line here. It very specifically provided that
any claimbased on enunerated tort by a federal |aw
enforcenent officer acting within the scope of his or
her enploynent, is where it drew that line, that's what
the statute literally says. There is no argument about
that. And | think that all of the results, the parade
of horribles that am cus has rai sed, again, may be
debat able as a policy matter, but not one of themis an
absurd exercise of Congress's responsibility. And as a
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result, we would urge the Court to reverse.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bucholtz, this Court appointed you as an
am cus curiae to brief and argue the case in support of
t he judgnment bel ow, and you have ably di scharged that
responsibility for which the Court is grateful.

Thank you. The case is submtted.

(Wher eupon, at 11:26 a.m, the case in the

above-entitled matter was submtted.)
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